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If You Paid for Legal Services Recently,
Chances Are You Paid Too Much:

Abstract

There are many losses, such as
hurricanes, earthquakes, and other
natural disasters, that insurers
cannot control. However, insurers
can exercise a great deal of control
over one of their costliest expendi-
tures—Ilegal costs—and should be
knowledgeable about existing
methods to effectively control these
costs.

This article sets forth the current
problems associated with billing by
legal service providers. In addi-
tion, it provides standards that
insurers should keep in mind when
reviewing legal bills, and considers
the advantages and disadvantages
to alternative methods to tradi-
tional hourly billing. Finally, the
article reviews the types and
consequences of remedies which
are available when fee disputes
arise between an insurer and the
attorney it has retained.

me $67.50 for our conversation.

ish this were a joke.”!

his quote exemplifies the fact that

now, more than ever, attorneys’ fees

are being questioned. Gone are the
days when companies paid lawyers by dutifully
handing over a check in response to a one-line
bill stating simply “for services rendered”
followed by a dollar amount {sometimes of six
or seven figures). Companies now are examin-
ing attorneys’ fees, scrutinizing their billing
and staffing practices, and demanding that
they adhere to the requirement that attorneys’
fees be “reasonable.”

The “reasonable” fee standard is especially
important to the insurance industry because
insurance companies are perhaps the predomi-
nant consumers of legal services. Virtually
every suit that is filed in the United States
implicates an insurer in some way. Thus,
insurers not only have a concern in how legal
service providers bill, they have an obligation
both to their shareholders and their policy-
holders to be effective consumers of legal
services.

Most obviously, by being effective legal
services consumers, insurers can reduce
burdensome legal costs which directly affect

their profit margins and the earnings enjoyed
by their shareholders. If insurers are effective
consumers of legal services, their customers
also will benefit; lower premiums benefit
everyone. And by demanding that legal fees
and billing practices be reasonable, insurers
benefit cheir insureds by enabling the insureds
to pay the same reasonable rate for defense of
the uncovered counts of a complaint (which is
the responsibility of the insured) that the
insurer has negotiated for defense of the
covered counts. Furthermore, strict scrutiny of
an attorney’s bill by the insurer means that
neither it nor its insured will pay for unneces-
sary or excessive services identified by the
insurer. Also, by learning from the conduct of
their insurer, insureds will be more knowledge-
able consumers of legal services in situations
which do not involve insurance. In summary,
if insurers are effective users of legal services,
this could have a “trickle down" effect on the
occasional user of legal services, who would
benefit because insurers are in a position to
“police” legal service providers, keeping costs
low and billing practices in check.

This article provides a background to the
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controversy surrounding hourly billing, provides
guidelines to assist legal service consumers in
combating the problem of unreasonable billing
practices, and sets out some alternatives to the
hourly billing method and the potential prob-
lems with those alternatives.

The Cost of Legal Services

A recent study has found that costs associ-
ated with the U.S. tort system have grown
nearly four times faster than the U.S. econ-
omy.” In 1991, the U.S. tort system cost
$132.2 billion dollars—385 times its cost in
1933. Considering that the gross national
product has only increased a hundred-fold
since 1933, such growth is spectacular. Of the
total tort costs (which include insured and
self-insured claims payments, administrative
costs, and attorneys’ fees), consumers pay $63
billion, of which 95 percent {($60 billion) is
insured, and businesses pay $69 billion, of
which 68 percent ($47 billion) is insured.
Costs are estimated to skyrocket as we ap-
proach the year 2000 with U.S. tort costs
projected to reach $300 billion. That amount
would be 3.5 percent of the U.S. gross domes-
tic product (GDP), remarkable growth since in
1991 tort costs were 2.3 percent of GDP. In
contrast, rort costs were 0.4 percent of GDP in
Denmark, 0.7 percenr in Japan, and 0.9
percent in Canada and France.*

Of the estimared $132.2 billion spent in
1991 on the U.S. tort system, 33 percent
($43.6 billion) was abour equally divided
between defense costs and general legal
expenses.’ In terms of defense costs absorbed
by insurers, increases in those costs have
surpassed liability losses. In 1991, defense costs
increased 12.7 percent while losses only
increased by 10.4 percent.®

Therefore, as costs of operating the tort
system and accompanying legal services
continue to rise, consumers of legal services
have been forced to scrutinize fee bills and
require that fees charged for such services be
“reasonable.” By doing so, companies can
reduce some of the financial burden they now
shoulder for legal services. For insurers who
pay for legal services, that translares into lower
premiums for customers and larger profit
margins for shareholders.

Ethics and Billing

To ensure that lawyers maintain reasonable
billing pracrices, it is useful for insurers to start
with the ethical standards which govern
attorneys. In fact, the “reasonableness”

- standard is codified in the American Bar

Association’s Model Code of Professional
Conduct {Model Code), which sets out factors
in determining the reasonableness of a fee.
Those factors include:

1. The time and labor required, the novelty
and difficulty of the questions involved, and
the skill requisite to perform the legal
service propetly.

2. The likelihood that the acceptance of the
particular employment will preclude other
employment by the lawyer.

3. The fee customarily charged in the locality
for similar legal services.

4. The amount involved and the results
obtained.

5. The time limitations imposed by the client
or circumstances.

6. The nature and length of the professional
relationship with the client.

7. The experience, reputation, and ability
of the lawyer or lawyers performing the
services.

8. Whether the fee is fixed or contingent.’

Ethical issues, such as whether a client
should be billed for mistakes, whether a client
should pay for the education of young associ-
ates, and whether a client should be billed in
full for work that was done for another client
and recycled,” present problems because these
decisions are left up to each lawyer’s personal
judgment. Thus, attorneys are put in the
position of choosing between their clients’
interests and their own financial gain. Courts,
however, have started addressing these issues.
In particular, courts have found thar excessive
billing of fees and charging of costs as though
they were fees are unethical practices.’

Usually, ethical issues like these do not get
into the courts because they are handled quietly
by the firm and client involved, or referred to a
state bar association for a disciplinary hearing, if
brought to the attention of any outside entity at
all. Only when an attorney appeals the ruling of
the disciplinary committee will a court hear the
issue. Fortunately, clients now are contesting
bills and courts have started to establish guide-
lines for what are and are not reasonable
attorneys' fees.'?

The Reasonable Fee Standard
Consumers of legal services——particularly
insurers-—should bear in mind several impor-
tant concepts when reviewing attorney fee
bills to determine what is reasonable. First, be
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aware there is legal precedent that establishes
_ what is and what is not “reasonable.” Second,

g remember that, if brought to mial it is the
., attorney’s burden to demonstrate the
easonableness of his or her fees.!!

Finally, remember that insurers have a

right to review files and documents
related to the defense of the insured
because the attorney represents both the
insurer and the insured in a three-way partner-
ship. This right exists even when Cumis counsel
{counsel paid for by an insurer to defend the
insured) is involved; the insured’s and insurer’s
interests wstill coincide so that counsel has
fiduciary duties running to the insured and the
insurer. (Only information concerning a
coverage dispute will fall outside of this right and
not be available to the insurer.)

Knowing this is useful to keep the follow-

ing guidelines in mind when reviewing legal
service bills.

Rates and Disbursements Charged
Should Be Agreed On in Advance

One of the most effective means of ensur-
ing that attorney fee bills are reasonable is to
establish in advance which rates and charges
are acceptable and which are unacceptable.
This can be done by asking the lawyers for
their schedule of rates and charges, negotiat-
ing acceptable rates, and incorporating the
agreement in an engagement letter which
specifies the rates for each lawyer and other
legal professionals, and the costs charged for
various services and disbursements (such as
photocopying, etc.). By negotiating staffing,
rates, and schedules of charges before the
lawyers are hired, clients can spot potential
problem areas and prevent many disputes
which otherwise would arise after the fees
have been incurred and the bills submitred.

Remarkably, this device is often overlooked
by clients. Yer its usefulness cannot be over-
emphasized. The authors’ own experience
provides a useful illustration. One firm selected
by an insured as defense counsel proposed to add
a 10 percent "administrative surcharge” to all
bills to cover such expenses as photocopying,
postage, long-distance calls, and “similar
expenses.” Obviously, what the lawyers proposed
bore no relation to the actual cost of providing
those items, and would have resulted in exces-
sive charges. Just as obviously, the insurer did
not agree to that proposal. Having inquired
before approving the firm, the insurer was able
to reject unreasonable fees and charges before
costs were incurred.”

Attorneys Are Required to Use Proper
“Billing Judgment”

“Billing judgment” is essentially a term
used by courts in the place of the word
“ethical.” It simply means that attorneys
should write off charges that should not be
billed to their clients.! If a court finds that
attorneys have engaged in improper billing
judgment, the court will exercise its own
billing judgment and write off those items it
finds unnecessary for the legal service
provided.

Charges that have been found to reflect
improper billing judgment vary greatly. One
court held thart it was improper to charge a
client for the time it took to review the
client’s bill. Other courts have found (and
rightly so) that improper billing judgment
was exercised when an office victory party
was billed to the client or when the client
was charged for an attorney’s shoe shine and
haircut prior to the first day of trial."® Even
the U.S. Supreme Court has observed that
attorneys are obligated to exclude from
their bills excessive, redundant, and unnec-

essary hours.'®

To Be Reasonable, Billing Entries
Must Be Specific

In Scott Fetzer Co. v. Weeks, the court
enunciated the requirement that entries
must have adequate specificity by finding
that an attorney “must provide reasonable
documentation of the work performed,
{though] it need not be exhaustive or in
minute detail, it must [convey] the hours
worked, what type of work, and the category
of the attorney who performed it (i.e. senior
partner, associate, etc.).”'’ Courts find it
difficult to determine whart is reasonable
when a task is billed with a boilerplate
description. Descriptions of tasks limited to
“review documents,” “conference,” “legal
research,” or “monitor case,” without more
detail, are examples of “boilerplate” billing
entries which must be avoided.

The court in In Re Leonard Jed found
descriptions such as “Tel w/other T—
Leonard Sachs,” “Order/Judgment Order
Appr. Fees,” and “Research” to be so
insufficient that it struck out entries of that
sort from the bill."*In another case, a court
refused to find $919.78 of time on LEXIS
reasonable because the bill failed to de-
scribe what was being researched and how it
was related to the client’s case.!”

The court in Kaiser v. MPEC American
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Properties, Inc., when faced with insufficient
billing descriptions, found the bills to be non-
compensable, stating that “without detailed
information concerning the nature of and the
actual time expended on each of the legal
tasks performed, the identity of who performed
them, how they related to the litigation and
whether they were necessarily required, it [is]
impossible to render a finding that they [are]
reasonable and, therefore, compensable.”?

Time Records Must Be Accurate

Courts will not accept as reasonable bills
reflecting unsubstantiated time. As one court
stated, “[t]he absence of derailed contempora-
neous time records, will call for a substantial
reduction in any award or, in egregious cases,
disallowance.”*! Courts are being more explicit
in applying standards. For example, Illinois’s
highest court has set forth the following
principles its courts should apply to assess the
sufficiency and detail of fee bills:

¢ wherther dertailed time records were kept;
* whether time billed benefited the client;
¢ who billed the time;

¢ whether time billed was reasonably related
to the matter being litigated.?

Moreover, in recording their time, attor-
neys cannot use a “heavy pen,” a practice
addressed in ECOS, Inc. v. Brinegar. The court
found the fact thar all of the attorney’s time
entries were for “3 hours or 4 hours” and never
for “3.4 hours or 4.8” hours showed an
unreasonable rounding-up of time.?® This
practice also was found unreasonable in
another case where the attorney’s time entries
were in 15-minute allotments, never less.?*

Inter-Office Conferencing Should
Be Limited

Conferencing is an important tool of
lawyers and, when used properly, results in
tremendous value to the client. Conferencing
enables a junior level associate to work
efficiently under the direction of a supervisor
who can identify the legal research needed on
a case or narrow the investigation needed, but
need not actually perform the research or
conduct the investigation at the supervisor’s
significantly higher rate.”” However, confer-
encing can be subject to abuse. Consequently,
a number of courts have taken issue with
excessive inter-office conferencing. In the
words of Judge Grady in In Re Continental
Hllinots Securities Litigation, “attorneys should
work independently, without the incessant

‘conferring’ that so often forms a major part of
the [bill] in all but the tiniest cases.”®
Examination of bills reflecting excessive
inter-office conferencing usually leads courts
to reduce attorneys’ fees correspondingly. As
one court cogently observed, having numerous
interoffice conferences when the rates charged
by the attorneys are very high “indicates that
the attorneys should have been able to decide
on the proper strategy without the great
number of conferences attended by numerous

firm lawyers.”?

Overhead Costs Should Not Be Billed

Almost uniformly, courts have ruled that
overhead costs are not billable. The court in
In Re Leonard Jed made the distinction between
what are overhead costs (non-billable) and what
are out-of-pocket costs (billable). The court
stated that “fo]verhead costs are those day-to-day
operating costs which are incurred regardless of
whom the law firm represents. Our-of-pocket
expenses are those expenses which can clearly be
traced to a particular client.”®

Generally, overhead costs include such
items as heating and air conditioning, word
processing fees, and secretarial fees. Some
courts have held photocopying fees to be
overhead and not reimbursable, bur this is not
the norm because photocopying fees usually

are relared to the service provided. However, if

attorneys fail to show that photocopying is
necessary, courts are not shy about reducing
photocopying charges.” Other courts have
found some travel-related charges to be
overhead and unreasonable. That often
happens where the expenses are not ad-
equately detailed or shown to relate to the
case.” Travel expenses also are disallowed
when they simply are unnecessary, such as
where a court found that an attorney’s travel
time to a meeting was unreasonable based
upon the fact that there were other attorneys
present who were able to handle the matter
and, hence, the attorney’s presence was for the
law firm’s benefit, not the client’s.’!

Billing of Duplicative and Exces-
sive Work Is Unreasonable

If more than one attorney bills for
the same service, courts find this to be
duplicative and, as such, unreasonable.
One court has commented disapprovingly
on the now common practice of staffing a
case with more than one lawyer:

[Two attorneys] chose to handle this case

in tandem when one able and experienced
attorney would have been adequate to the
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task, particularly if supported by a less
expensive attorney to assist with legal

research. This approach involved certain
inefficient divisions of labor. It also

involved some unnecessary duplication of
effort. Counsel have not reduced their fee
request 1o reflect this redundancy. Rather,

they seek compensation for every hour

spent by each. The court doubts they would
exercise their usual billing judgement to
charge a typical client for all of their time
spent on the case. In any event, it is
unreasonable for them to seek compensa-

tion for the necessary duplication of

effore.”

Typically, excessive work is characterized
by an attorney billing for tasks that, based on
his or her experience, should have been
handled in half the time. For instance, in
LeRoy v. City of Houston, where the attorneys
represented the plaintiffs at trial, the large
amount of hours they billed on the appeal
were deemed to be grossly excessive because
“by no means did they have to start from
scratch.””

The unreasonable billing practices dis-
cussed above are not lirited to attorneys paid
by insurers, of course. Notably, the major
complaints that corporations have concerning
their outside counsel fall into categories that
courts have found to be unreasonable billing

practices:

1. Over-staffing of projects by outside law
firms, including having two or more lawyers
at meetings.

2. Billing of training time for new associates.

3. Pressuring attorneys to bill and generate
excessive fees.

4. Charging of overhead costs.*

But by observing the above guidelines,
insurers, like other corporations, can make
great progress in dealing with some of the most
common complaints.

Working with Qutside Counsel

To effectively contain costs, in-house
counsel and claims managers alike must keep
the court-delineated “reasonable” attorney fee
standards in mind. However, to implement
these reasonable standards one first has to
make an informed decision when choosing an
attorney or law firm.

When hiring counsel, make sure that he or
she can effectively and efficiently handle your
legal needs. At the outset of the relationship,
address the expectations of counsel’s role in
the matter for which he or she has been
retained. A two-way flow of information at

this initial stage is extremely important
because it will help minimize disputes as the
matter progresses. This flow of information
should include an analysis, or blueprint, of
how counsel plans to attack the matter and
what the approximate costs will be. Asking for
a plan of attack has two virtues. First, counsel
is forced to think about the matter at an ear'y
stage, which will promote cost efficiency.
Second, the plan provides the client with an
idea of what the attendant costs and problems
will be in resolving the matter.” Of course,
there will be variations, but it is a good idea to
set some initial parameters that will aid
counsel in choosing what work is necessary
and what work is frivolous. The blueprint also
should stipulate the number of lawyers who
will be working on the matter, their names,
and their hourly rates.’

Another issue that should be addressed at
the outset of a relationship with counsel on a
specific matter is the settlement value of the
case. Attempt to get a solid estimate of what
counsel views the matter is worth. Do not let
an attorney force litigation that could and
should have been avoided in order to generate
an “adequate” fee.

One approach that has been implemented
by the Sentry Insurance Company has been to
set forth comprehensive written guidelines for
defense counsel. Sentry’s guidelines are:

1. Preliminary workup should be restricted to
a review of the Summons and Complaint,
Appearance, investigative material,
Answer, Demands for Answers to Inter-
rogatories, requests for admission, refiling of
Cross-Complaints, if applicable. No further
workup is to be done without express authoriza-
tion from the company.

2. Attorneys should not engage in investiga-
tion or lengthy and repeated interviews
with witnesses or insureds if those proce-
dures can be properly performed by inde-
pendent adjusters or investigators. 1f
extenuating circumstances cause a devia-
tion from this instruction, authorization
must be obtained from the company.

3. Legal research requirements should be
promptly reported to the company. You are
requested to provide a summary of the
reasons necessitating research requiring
more than two hours and not undertake
same without authorization from the com-
pany.

4. Six month interim billing is encouraged;
however, other arrangements will be
entertained. In no case will billing be con-
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sidered on less than a quarterly basis. Time
sheets and details of the services performed are
required.
5. If depositions are authorized, we request a
“biief” namative report covering the high-
lights of the testimony as they refer to the
liability and damages. If the testimony simply
confirms our prior knowledge of the claim, it
is not necessary to highlight that testimony.
In no case do we require copies of depositions
unless specifically requested.

6. The company must be promptly advised of
court appearances, settlement conferences,
pre-trial depositions, and trial. It is required
that counsel report twice daily when on trial.
If reporting should have to take place after
company local hours, arrangements may be
made to report to the handling examiner at
hotne.

1. The company requests that attorney reports
be concise and brief.

8. Reports are to be forwarded directly to the
examiner in charge of the file, addressing your
correspondence to their individual attention.

Single copies of your reports are all thar is
needed.”

Guidelines such as Sentry’s make clear at the
outset of the relationship those work, staffing,
and billing practices the insurer approves and
disapproves. However, guidelines should be
flexible in order to foster a good ongoing
relationship with counsel and to allow them to
meet their professional responsibilities. Guide-
lines which are too stringent can strain the
relationship between attorney and client when it
should be amicable, stymie innovation by the
attorney, and actually increase costs. Remember,
too, that such guidelines do not necessarily keep
defense counsel’s billable hours down because of
the extensive information the attorney is
required to keep and the level of communication
expected by the company, unless that informa-
tion is used to evaluate the case and the ongoing
relationship with counsel.

As prudent consumers of legal services, clients
should require counsel to generate detailed
billing statements with accurate time keeping.
Those statements should identify the attorney
billing the time, allowing clients to spot duplica-
tive or wasted effort. The statements should also
include the subject matter and the task engaged
in and how that relates to the matter assigned.
Those billing techniques allow clients to keep
tabs on what counsel is doing and why. Also, it
provides the documentation needed to show
counsel which expenses are unreasonable.

Finally, clients should know the billing format

used by the firm. In the last five years, firms have
been experimenting with other methods of
billing to supplant traditional hourly billing as
described below. If the firm you use has not
changed its billing method, it might be receptive
to try one of these alternative methods of billing.

Alternatives to Hourly Billing

Non-traditional billing arrangements
(alternative billing) recently have become a
hot topic in the legal world. Advocates of
alternative billing feel that hourly billing is
inefficient and should be replaced. The various
alternative billing arrangements are flat fees,
blended rates, and modified contingency fees
(for defense lawyers). There are benefits and
drawbacks to each method.

Though the alternative billing movement is
gaining momentum, law firms are resistant to
change. According to a recent study, only one
out of five law firms regard alternative billing
methods as essential to their survival and
future prosperity. Forty-three percent of the
firms surveyed responded that they are
developing new billing and pricing methods
and 23 percent said they do not see a need to
develop alternative billing arrangements. In
terms of practice areas, billing alternatives are
employed most often in litigation. In the
survey, 47 percent of firms have employed
alternative billing methods in litigation, 29
percent have employed them in corporate
transactions, and 26 percent have used them
in real estate transactions.” However, several
different approaches have been developed and
implemented by some firms.

Most firms will negatiate volume discounts or
hourly rate discounts. With volume discounts, a
company will agree to refer all of a specific kind
of work to a law firm in exchange for discounted
fees. Other firms will reduce the rates of the
attorneys working on the matter for the client.
These types of arrangements are becoming the
norm rather than the exception.”

Instead of negotiating for volume or hourly
rate discounts, a client can hold a “beauty
contest,” in which it invites a number of law
firms to bid on handling the matter. Each bid
usually includes an analysis of how the firm plans
to artack the matter, staffing plans, and fees.®
One drawback to constantly requesting bids,
however, is that the practice does not promote
long-term relationships or provide any assurance
that the service outlined will be of the quality
desired.

When a firm takes on a matter on a flat fee
billing arrangement, the firm will handle the
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matter for a pre-established price, no matter how
many hours are required to complete the project.
This is sometimes referred to as “value billing.”
The term value billing is used when discussing
the flat fee method because the flar fee quoted ro
the client is generated by a formula.® The
formula takes into account the “reasonable
relationship between the costs of the setvice to
the client and the potential value of that service
to the client, while acknowledging the impact of
the marketplace upon that attorney’s right to
command a greater fee than his or her competi-
tion.” These considerations, albeit cryptic in
application, are used to determine the fee that
the firm will charge.

Firms that employ a blended rate (or fixed
fee) method charge the client an hourly rate
somewhere between that usually billed by a
senior partner and younger associates. The
benefit lies in the fact that one obrains the
service and expertise of the senior partners at
the cost of an associate.

There are deficiencies in both the value
billing and blended rate methods. First, value
billing carries the risk that ourside counsel will
either reap a windfall or receive inadequate
compensation. This problem should be
addressed at the outset of the relationship,
when negotiating the fee. Intuitively, it would
seem that if the firm is experienced in han-
dling the matter, it is in a sound position te
determine what the costs would be to resolve
it. Yet, the firm’s experience and expertise cuts
both ways. Ideally, one would hope that the
firm negotiates a fee that takes into account
research, briefs, and memos already done on
the matter. This would correlate into a lesser
flat fee. Conversely, though, a firm that has all
the preliminary research on file could take
advantage of the client by quoting a higher
price for the service with the knowledge that
much of the work is already completed.

On the other hand, purchasers of legal
services in the current market have more
leverage and are in a better negotiating
position when determining the flat fee. In

that event, a firm could be retained for the
matter without full knowledge of all that it
entails. The unknown nature of many
legal problems could create a situation
where the firm would receive inadequate
compensation for the services rendered.

Second, the value billing and blended rate

¢ methods may generate a conflict between the
i law firm and the client, who have divergent

economic interests. The client may want the
benefit of the most experienced and efficient

partners, but the firm may want to put them on
other clients’ work or simply use lower-paid
associates on the matter.” To prevent this from
happening, a client may require the firm to
provide specifics on staffing at the outset or
require that a certain portion of the time be that
of the supervising attomey. Under the blended
fee approach, this would be easy to determine
because time sheers are still generated by the
attorneys. But in the value billing situation,
where time sheets are not used, the client would
not know how many hours each attorney was
contributing. Is the client going to request rhat
attorneys working on its file “bill,” i.e., generate
time sheets or records of rime spent? That is one
of the very things the alternate billing move-
ment is intended to do away with.

Furthermore, quality may suffer due to the
parties’ divergent economic interests. Firms may
have more of an interest in “cutting comers” to
save costs, as by not updaring research or
limiting discovery. Quality also may suffer
because such methods can affect the rimeliness
of service. If there is a choice of whether to bill
$300 per hour to one client or to work on a file
that is under a value billing or a blended fee, the
“billable” file may get more attention and the
matter be resolved sooner.

Modified contingency fees (or “defense
contingency fees”) are another approach. Under
this method firms still record time, but a portion
of the law firm's fee is conditioned upon its
success in obtaining a favorable result in the
matter. The advantage to this alternative is that
compensation depends on the result the firm
obtains, not on how much time is spent on the
matter. Modified contingency fees, however,
require the firm to assume the risk that compen-
sation for the legal service is not guaranteed.*

Law firms also may be amenable to
employing task billing. Task billing is
essentially a pay as you go method in which
clients pay for each stage in the resolution of
the matter.¥ Many proponents of tasked-
based billing claim thar it allows corporate
counsel to gain data on what a reasonable
price is for a certain task performed by a
legal service provider. This data provides a
knowledge base to corporate counsel which
allows them to negotiate better fixed fee
arrangements. Yet, this necessarily leads to
additional monetary expense as the client
must set up some sort of data collection
system and provide the personnel to analyze

the data and manage it on an ongoing
basis.*
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Fee Disputes

If a dispute over fees does arise, clients
should, first and foremost, talk to their lawyer.
In most, if not all, cases, lawyers will be
amenable to discussing their fee and billing
practices. An open and frank discussion
concerning problems and questions a client
has about the bill usually will resolve these
problems. Remember, all parties involved
want to keep the mutually beneficial relation-
ship alive and well.

Sometimes, though, discussions are unsuccess-
ful and a conflict continues to exist. In that
event, clients and lawyers must look elsewhere to
resolve their dispute. Generally, they look to
alternative dispute resolution—mediation or
arbitration—or, as a last resort, to litigation.

Mediarion is often well-suited to solving fee
disputes. A form of assisted negotiation, media-
tion is a process in which a neutral facilitator
works with the parties, separately or together, to
help the parties themselves reach an agreement.
Mediation offers important benefits to both the
client and the lawyer and generally saves time
and money compared to litigation. Mediation is
private, protecting the lawyer in particular from
the embarrassment of a public dispute; that
protection can serve as an inducement to
settlement. Furthermore, mediation helps the
parties to preserve an ongoing business relation-
ship. In mediation, with the assistance of an
effective neutral facilitator, the parties tend to
work together to resolve the dispute, rather than
in opposition. As a result, attorney and client
retain a higher degree of trust in each other,
coupled with a greater understanding of their
respective concerns, thus allowing them to
continue to work together while taking steps to
avoid future disputes.

Like mediation, arbitration also involves a
neutral third party. However, in arbitration
the third party hears the disputing parties
present their evidence and arguments and
reaches a conclusion about the merits of the
dispute. Arbitration thus offers many of the
benefits of mediation, such as cost and time
savings and privacy, with the addition of
yielding a neutral’s opinion about the contro-
versy. That opinion can be advisory, helping
persuade the parties to agree on a solution, or
binding, producing a decision each party must
accept. Either way, a privately issued neutral
evaluation of even a strongly disputed matter
can resolve a nettlesome conflict without the
harshness of public litigation.

Both mediation and arbitration offer an
additional, important advantage: their use and

structure can be anticipated and controlled. As
with other aspects of the atromney-client

relationship (such as staffing guidelines, billin, ¢« Sl
frequency, etc.), the nature and form of the feg Medlatlon
dispute resolution process can be agreed upon in iS Often
advance. Thus, the parties can decide whether to .

use mediation or arbitration (or both), whether WCH'SUIted
arbitration will be binding or advisory, who will

serve as the neutral, and so forth. Particularly to
where the client (such as an insurer) retains l : f
numerous firms or attorneys or regularly solving 1cc
retains the same firm or attorney with a form disputes.”
engagement letter, inclusion of a well-
constructed fee dispute mechanism can bring
consistency to resolution of fee disputes
regardless of the attorneys’ location or practice.
Some state bars—Illinois is one example~—
offer a form of mediation or arbitration for
attorney-client fee disputes. However, the
efficacy of those programs is questionable
where the client is a larger business entity,
such as an insurance company. The state
programs seem to be geared to disputes
involving individual clients rather than
business entities, and often utilize as neutrals

persons who lack mediation skills training.

Finally, litigation of fee disputes, often in
the form of a declaratory judgment action, is
an option. Seeking a judicial determination of
the reasonableness of fees is not without its
merits. Litigation can expose and sanction
truly egregious behavior. And, the very act of
instituting litigation can send a strong signal
to the legal community that unreasonable
billing practices will not be tolerated—at least
by that client. Litigation also affords appeal-
ability of adverse decisions.

The drawbacks of litigation, however,
generally make it useful only as a last resort.
Litigation, of course, is time-consuming and
expensive. Billing disputes are highly fact-
intensive, 5o a lirigated resolution is of little
precedential value. In other words, neither the
client nor the attorneys may get much for
their time and money. Litigation also tends to
produce sharp adversarial positions and
unwanted publicity (at least within the legal
community), creating ill-will rather than
cooperation. Whether client or attorney,
becoming known as a “hardball” player on
fees can result in less trust in working
relationships and perhaps impact the quality
of work performed. For the litigious client, it
also can reduce the pool of able counsel
willing to perform services; for the litigious law
firm, it can reduce the number of clients.

Where possible, then, non-litigation dispute
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. resolution methods are preferred. The key to
 effective mediation or arbitration of fee disputes
 lies in the use of a trained neutral facilitator

= knowledgeable about the work attoneys do
and their billing practices. Ideally, the parties
_should seek a neutral third party who has
been professionally trained as a facilitator,
is experienced as a litigaror (both for
plaintiffs and defendants), and under-
stands the desires and practices of both
attorneys and clients.

Conclusion

Although hourly billing has come under
attack recently, it is, for the time being, the
predominate method used by legal service

providers to charge their clients. Therefore,
consumers of legal services should attempt to
limit the abuses hourly billing fosters by
relying on the reasonable attorney fee require-
ment and by careful monitoring of their
providers. Consumers also should consider
advance agreements to smoothly resolve
disputes that do arise. Case law and the legal
services marketplace have started the process
of establishing guidelines for determining the
reasonableness of attorneys’ fees. It is now the
job of the consumer to refine and enforce
those guidelines in effective and efficient ways
and, when disputes arise, to seek a forum for
resolution which is consistent with its business
objectives.
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